
feEPT. OF COM M ERCE,


A iri 

C c060E R  A FFA IR S 


DEC 

15 P 


REAtINGS OFFICE


B U SIN E SS R E G IST R A T IO N  D IV ISIO N 


O FFIC E  O F A D M IN IST R A T IV E  H E A R IN G S


D E PA R T M E N T  O F C O M M E R C E  A N D  C O N SU M E R  A FFA IR S


ST A T E  O F H A W A II


In the M atter of:


G L E N N  A . G A T E S A N D 


G A T E S M O T O R  C O PO R A T IO N ,


R espondents. 


SE U  2005-010


SE U  2005-020


C O M M ISSIO N E R 'S FIN A L  O R D E R  A S T O 


G L E N N  A . G A T E S A N D  G A T E S M O T O R 


C O R PO R A T IO N 


C O M M ISSIO N E R 'S FIN A L  O R D E R 


O n N ovem ber 10, 2010, the duly appointed H earings O fficer subm itted his Findings


of Fact, C onclusions of L aw  and R ecom m ended O rder in the above-captioned m atter to the


parties.


O n  N o v em b er 2 9 , 2 0 1 0 , G len n  A . G ates an d  G ates M o to r C o rp o ratio n 


("R espondents") filed w ritten exceptions to the H earings O fficer's recom m ended decision.


O n D ecem ber 7, 2010, the S ecurities E nforcem ent B ranch of the B usiness R egistration


D ivision, D epartm ent of C om m erce and C onsum er A ffairs, State of H aw aii ("Petitioner"),


filed a statem ent in support of the H earings O fficer's recom m ended decision and a response


to R espondents' w ritten exceptions.


U pon review  of the entire record of this proceeding, including the exceptions and


statem ents in support, the C om m issioner of Securities ("C om m issioner") finds and concludes


that R espondents violated H aw aii R evised Statutes §§ 485-8, 485-14, 485-25(a)(1), (a)(2),


(a)(3), (a)(4), and (a)(7).


For the violations found, the C om m issioner orders that the M ay 15, 1999 Prelim inary


O rder to C ease and D esist be and hereby is affirm ed.


D A T E D : H onolulu, H aw aii, 

5111


T U N G 


C orn 

sioner of Securities


D epartm ent of C om m erce


and C onsum er A ffairs
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B U SIN ESS R EG ISTR A TIO N  D IV ISIO N 


O FFIC E O F A D M IN ISTR A TIV E H EA R IN G S


D EPA R TM EN T O F C O M M ER C E A N D  C O N SU M ER  A FFA IR S


STA TE O F H A W A II


In the M atter of:


)


)


G LEN N  A . G A TES A N D 


)


G A TES M O TO R  C O R PO R A TIO N ,


)


)


R espondents.


)


)


SEU -2005-010


SEU -2005-020


H EA R IN G S O FFIC ER 'S


FIN D IN G S O F FA C T,


C O N C LU SIO N S O F LA W ,


A N D  R EC O M M EN D ED 


O R D ER ; EX H IB IT "A "


H EA R IN G S O FFIC ER 'S FIN D IN G S O F FA C T,


C O N C LU SIO N S O F LA W , A N D  R EC O M M EN D ED  O R D ER 


I. 

IN TR O D U C TIO N 


O n January 22, 2009, the C om m issioner of Securities, D epartm ent of C om m erce


and C onsum er A ffairs ("C om m issioner"), issued a Prelim inary O rder to C ease and D esist and


N otice of R ight to H earing against R espondent G lenn A . G ates ("G ates").


B y letter dated February 18, 2009, R espondent G ates subm itted a w ritten request


for hearing pursuant to the provisions of H aw aii R evised Statutes ("H R S") §485-18.7. The


m atter w as thereafter set for hearing and a notice of hearing and pre-hearing conference w as


transm itted to the parties.


O n M ay 15, 2009, the C om m issioner issued an A m ended Prelim inary O rder to


C ease and D esist and N otice of R ight to H earing against G ates M otor C orporation ("G ates


C orporation") in addition to R espondent G ates.


The hearing in the above-captioned m atter w as convened by the undersigned


H earings O fficer in accordance w ith H R S C hapters 91, 92 and 485 on Septem ber 22, 2009 and


continued on Septem ber 23, 2009 and February 25, 2010, and concluded on M arch 2, 2010.


R ebecca Q uinn, Esq. appeared for Petitioner Securities Enforcem ent B ranch, D epartm ent of
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C om m erce and C onsum er A ffairs, State of H aw aii ("Petitioner"); M ark S. K aw ata, Esq. appeared


on behalf of R espondents G ates and G ates C orporation.


A t the close of the hearing, the parties w ere directed to file w ritten closing


argum ents and proposed findings of fact and conclusions of law . Petitioner filed its closing


argum ents on June 16, 2010; R espondents filed their closing argum ents on July 1, 2010; and


Petitioner filed a rebuttal brief on July 8, 2010. Petitioner subm itted its proposed findings of fact


and conclusions of law  on July 21, 2010, a copy of w hich is attached hereto as Exhibit "A ". N o


proposed findings and conclusions w ere subm itted by R espondents.


H aving review ed and considered the evidence and argum ent presented at the


hearing, together w ith the entire record of this proceeding, the H earings O fficer hereby renders


the follow ing findings of fact, conclusions of law  and recom m ended order:


II. 

FIN D IN G S O F FA C T


U pon review  of the entire record of this proceeding, the H earings O fficer hereby


adopts Petitioner's Proposed Findings of Fact as provided in Exhibit "A ", as the H earings


O fficer's Findings of Fact.


III. C O N C LU SIO N S O F LA W  


U pon review  of the entire record of this proceeding, the H earings O fficer hereby


adopts Petitioner's Proposed C onclusions of Law  as provided in Exhibit "A ", as the H earings


O fficer's C onclusions of Law 


IV . R EC O M M EN D ED  O R D ER 


B ased on the foregoing considerations, the H earings O fficer recom m ends that the


C om m issioner find and conclude that Petitioner established by a preponderance of the evidence


that R espondents violated H R S §§485-8, 485-14, 485-25(a)(1), (a)(2), (a)(3), (a)(4), and (a)(7)


and that the A m ended Prelim inary O rder to C ease and D esist issued by the C om m issioner on


M ay 15, 2009, and the sanctions assessed therein against R espondents, be affirm ed in its entirety.


D ated at H onolulu, H aw aii: 

NV 1,1 7010 


C R A IG  H . U Y EH A R A 


A dm inistrative H earings O fficer


D epartm ent of C om m erce


and C onsum er A ffairs


H earings O fficer's Findings of Fact, C onclusions of Law , and Recom m ended O rder; In Re G lenn A. G ates, et al.,


SEU -2005-010 and 2005-020.
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R ebecca E . Q uinn 8663


D epartm ent of C om m erce and


C onsum er Affairs


S ecurities E nforcem ent B ranch


State of H aw aii


335 M erchant S treet, S uite 205


H onolulu, H aw aii 96813


Telephone: (808) 586-2740


Facsim ile: (808) 586-3977


A ttorney for P etitioner


State of H aw aii


B U S IN E S S  R E G IS TR A TIO N  D IV IS IO N 


O FFIC E  O F A D M IN IS TR A TIV E  H E A R IN G S 


D E P A R TM E N T O F C O M M E R C E  A N D  C O N S U M E R  A FFA IR S 


S TA TE  O F H A W A II


In the M atter of:
 )


) 

)


)


G LE N N  A . G A TE S  A N D 
 )


G A TE S  M O TO R  C O R P O R A TIO N ,
 )


) 

)


)


R espondents.
 )


)


) 

)


)


C ase N os. S E U -2005-010 and


SEU -2005-020


P E TITIO N E R 'S  P R O P O S E D  FIN D IN G S 


O F FA C T, C O N C LU S IO N S  O F LA W ,


A N D  R E C O M M E N D E D  D E C IS IO N ;


C E R TIFIC A TE  O F S E R V IC E 


H earing D ates: S eptem ber 22-23, 2009,


February 25, 2010, and M arch 2, 2010


H earings O fficer: C raig H . U yehara


P E TITIO N E R 'S  P R O P O S E D  FIN D IN G S  O F FA C T,


C O N C LU S IO N S  O F LA W  A N D  R E C O M M E N D E D  D E C IS IO N  


P ursuant to § 16-201-40 of the H aw aii A dm inistrative R ules (hereinafter "H A R ")


and the O rder of the H earings O fficer at the conclusion of the hearing in this m atter on


M arch 2, 2010, P etitioner S ecurities E nforcem ent B ranch, B usiness R egistration


D ivision, D epartm ent of C om m erce and C onsum er A ffairs, S tate of H aw aii. (hereinafter


EXH IB IT "A "
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"P etitioner") subm its and proposes the follow ing Findings of Fact, C onclusions of


Law  and R ecom m ended D ecision regarding R espondents G LE N N  A . G A TE S  and


G A TE S  M O TO R  C O R P O R A TIO N .


I. 

IN TR O D U C TIO N  


O n M ay 15, 2009, Tung C han, C om m issioner of S ecurities, D epartm ent of


C om m erce and C onsum er A ffairs, S tate of H aw aii (hereinafter "C om m issioner") issued


an A m ended P relim inary O rder to C ease and D esist and N otice of R ight to H earing


(hereinafter "O rder") against R espondents G LE N N  A . G A TE S  (hereinafter "G ates") and


G A TE S  M O TO R  C O R P O R A TIO N  (hereinafter "G M C " and together w ith G ates,


"R espondents"). B y w ritten dem and dated February 18, 2009, the nam ed R espondents


filed a w ritten request for hearing pursuant to the provisions of H aw aii R evised S tatutes


("H R S ") § 485-18.7. The m atter w as set for hearing and the notice of hearing and


pre-hearing conference w as transm itted to the parties.


The hearing in the above-captioned m atter w as convened by H earings O fficer


C raig H . U yehara in accordance w ith H R S  C hapters 91, 92, and 485 on


S eptem ber 22, 2009 and reconvened and concluded on M arch 2, 2010. R ebecca E .


Q uinn, E sq. and C arolyn M . Y u, E sq. appeared for P etitioner and M ark S . K aw ata, E sq.


appeared on behalf of R espondents.


A t the close of the hearing, the parties w ere directed to file w ritten closing


argum ents. P etitioner filed its argum ent on June 16, 2010. R espondents filed their


closing argum ent on July 1, 2010. O n July 8, 2010, P etitioner filed rebuttal argum ent in


response to R espondents' closing argum ent. The H earings O fficer also requested that


In the M atter of G lenn A . G ates and G ates M otor C orporation


P E TITIO N E R 'S  P R O P O S E D  FIN D IN G S  O F FA C T, C O N C LU S IO N S  O F LA W  A N D 


R E C O M M E N D E D  D E C IS IO N 
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the parties subm it P roposed Findings of Fact, C onclusions of Law  and R ecom m ended


D ecision by July 22, 2010.


P etitioner hereby subm its to the H earings O fficer its P roposed Findings of Fact,


C onclusions of Law  and R ecom m ended D ecision along w ith supporting citations.


II. 

P R O P O S E D  FIN D IN G S  O F FA C T


The S tate of H aw aii, acting through its O ffice of the C om m issioner of


S ecurities, D epartm ent of C om m erce and C onsum er A ffairs, S tate of H aw aii


(hereinafter "O ffice of the C om m issioner"), adm inisters and enforces the H aw aii U niform 


S ecurities A ct (hereinafter "the A ct"), H R S  § 485 (hereinafter "chapter 485").


- 2. 

R espondent G ates M otor C orporation ("G M C ") is a H aw aii corporation


w ith its last know n business address at 1436 A uauki S treet, K ailua, H aw aii. 

See


H earing E xhibit 

5.


3. 

R espondent G lenn A . G ates ("G ates") w as, at all tim es relevant herein,


the founder, C hief E xecutive O fficer, and D irector for R espondent G M C . 

Id.


4. 

A t all tim es m aterial herein, beginning O ctober 1999 and through


D ecem ber 2005, R espondent G ates w as a resident of the S tate of H aw aii and


R espondent G M C  w as a H aw aii corporation. R espondents engaged in the below 


described activities or conduct in or from  the S tate of H aw aii. 

S ee testim onies of C urt


H asegaw a, A ndre C arreira, G w en A rm strong, K enneth B utterbaugh, G arland U lrich,


and C herie M ooreland. S ee also H earing E xhibits 71-80.


In the M atter of G lenn A . G ates and G ates M otor C orporation
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A t all tim es m aterial herein, beginning O ctober 1999 and through


D ecem ber 2005, R espondents offered and/or sold stock in G M C  ("securities") as


defined under H R S  § 485-1(13) in or from  the state of H aw aii to investors.


A t all tim es m aterial herein, beginning on O ctober 1999, R espondents


established G M C , w hich received proceeds through or in connection w ith the offer


and/or sale of stock in G M C . 

S ee testim onies of C urt H asegaw a, A ndre C arreira,


G w en A rm strong, K enneth B utterbaugh, G arland U lrich, and C herie M ooreland. S ee


also H earing E xhibits 10a, 10b, and 11-80.


7. 

A t all tim es m aterial herein, beginning O ctober 1999 and through


D ecem ber 2005, the securities offered and sold by R espondents w ere adm inistered


under the direction and control of R espondents. 

S ee testim onies of C urt H asegaw a,


A ndre C arreira, G w en A rm strong, K enneth B utterbaugh, G arland U lrich, and


C herie M ooreland. S ee also H earing E xhibits 71-80.


8. 

A t all tim es m aterial herein, beginning O ctober 1999 and through


D ecem ber 2005, R espondents obtained checks directly or indirectly from  the investors


w ho purchased their securities. S ee testim onies of C urt H asegaw a, A ndre C arreira,


G w en A rm strong, K enneth B utterbaugh, and C herie M ooreland. S ee also H earing


E xhibits 10a, 10b, and 11-70.


9. 

B etw een O ctober 1999 and through D ecem ber 2005, G ates offered


and sold stock in G M C  to A ndre C arreira. S ee testim ony of C urt H asegaw a and


A ndre C arreira. S ee also H earing E xhibit 154.


In the M atter of G lenn A . G ates and G ates M otor C orporation
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10. 

B etw een O ctober 1999 and D ecem ber 2005, M r. C arreira invested


$1,000.00 in G M C . Id.


11. 

In or around June 2004, M r. C arreira w as issued 100 shares of G M C 


stock. Id.


12. 

B etw een O ctober 1999 and D ecem ber 2005, G ates offered and sold stock


in G M C  to G w en A rm strong. 

S ee testim ony of C urt H asegaw a and G w en A rm strong.


S ee also H earing E xhibit 80.


13. B etw een O ctober 1999 and D ecem ber 2005, M s. A rm strong invested


$5,000.00 in G M C . Id.


14. 

In or around February 2003, M s. A rm strong w as issued 500 shares of


G M C  stock. Id.


15. 

B etw een O ctober 1999 and D ecem ber 2005, G ates offered and sold


stock in G M C  to K enneth B utterbaugh. S ee testim ony of C urt H asegaw a and


K enneth B utterbaugh. S ee also H earing E xhibit 72.


16. B etw een O ctober 1999 and D ecem ber 2005, M r. B utterbaugh invested


$1,800.00 in G M C . 

Id.


17. 

In or around M arch 2002, M r. B utterbaugh w as issued 180 shares of


G M C  stock. 

Id.


18. 

B etw een O ctober 1999 and D ecem ber 2005, G ates offered and sold G M C 


stock to G arland U lrich. 

S ee testim ony of C urt H asegaw a and G arland U lrich. S ee also


H earing E xhibit 78.


In the M atter of G lenn A . G ates and G ates M otor C orporation
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19. 

B etw een O ctober 1999 and D ecem ber 2005, M r. U lrich invested


$3,000.00 in G M C . 

Id.


20. 

In or around February 2003, M r. U lrich w as issued 200 shares of G M C 


stock. 

Id.


21. 

In or around July 2003, M r. U lrich w as issued 100 shares of G M C 


stock. 

Id.


22. 

B etw een O ctober 1999 and D ecem ber 2005, G ates offered and sold G M C 


stock to C herie M oreland. 

S ee testim ony of C urt H asegaw a and C herie M oreland. S ee


also H earing E xhibit 

77.


23. 

B etw een O ctober 1999 and D ecem ber 2005, M s. M oreland invested


$8,000.00 in G M C . 

Id.


24. 

In or around O ctober 1999, M s. M oreland w as issued 2,500 shares of


G M C  stock. 

Id.


25. 

In or around A pril 2000, M s. M oreland w as issued 1,500 shares of G M C 


stock. 

Id.


26. 

B etw een O ctober 1999 and D ecem ber 2005, G ates offered and sold stock


in G M C  to 445 investors from  H aw aii, C anada, S ingapore and the U .S . m ainland. 

See


testim ony of C urt H asegaw a. S ee also H earing E xhibits 10a and 10b.


27. 

B etw een O ctober 1999 and D ecem ber 2005, the 445 investors invested


$460,436.00 in G M C . 

S ee testim ony of C urt H asegaw a. S ee also H earing E xhibits 10a


and 10b.


In the M atter of G lenn A . G ates and G ates M otor C orporation
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28. 

B etw een O ctober 1999 and D ecem ber 2005, the 445 investors w ere


issued 587 shares of G M C  stock.


29. 

A t all tim es m aterial herein, beginning O ctober 1999 through D ecem ber


2005, R espondents' securities w ere not registered w ith the C om m issioner and w ere


not exem pt from  registration. 

S ee testim ony of C urt H asegaw a. S ee also H earing


E xhibit 1.


30. 

From  O ctober 1999 through D ecem ber 2005, R espondents w ere


acting either as an issuer of their ow n securities or as a dealer or salesperson of the


securities. 

S ee testim ony of C urt H asegaw a, A ndre C arreira, G w en A rm strong,


K enneth B utterbaugh, G arland U lrich, and C herie M ooreland.


31. 

From  O ctober 1999 through D ecem ber 2005, R espondents w ere not


registered as salespersons or dealers of securities w ith the O ffice of the C om m issioner


nor w ere R espondents exem pt from  registration. 

S ee testim ony of C urt H asegaw a.


S ee also H earing E xhibit 1.


32. 

R espondents directly or indirectly m ade untrue statem ents of a m aterial


fact or om itted to state a m aterial fact necessary in order to m ake the statem ents m ade,


in light of circum stances under w hich they w ere m ade, not m isleading in connection w ith


the offer, sale or purchase of their securities in violation of H R S  § 485-25(a)(2):


a. 

R espondents m isrepresented to investors that G M C  w as exem pted


from  registrations under R egulation D  of the S ecurities A ct of 1933;


In the M atter of G lenn A . G ates and G ates M otor C orporation


P E TITIO N E R 'S  P R O P O S E D  FIN D IN G S  O F FA C T, C O N C LU S IO N S  O F LA W  A N D 


R E C O M M E N D E D  D E C IS IO N 


C ase N os. S E U -2005-010 and S E U -2005-020


Page 7 of 18


This decision has been redacted and reformatted for publication
 purposes and contains all of the original text of the actual decision.



b. R espondents m isrepresented to investors that after the first three


years of m anufacturing, R espondents w ould have produced 57,000


G ates m otors;


c. R espondents m isrepresented that they w ould produce 350,000


G ates m otors by A pril 2009;


d. R espondents m isrepresented that m onies invested in G M C  stock


w ould be used for the developm ent of G ates M otors and investors


w ould share in future returns on the G ates M otor through G M C ;


e. R espondents failed to disclose that R espondents' securities w ere


not registered or exem pt from  registration w ith the C om m issioner;


f. R espondents failed to disclose that R espondents w ere not


registered or exem pt from  registration, as either securities dealers


or salespersons, w ith the C om m issioner;


g. R espondents failed to disclose that R espondent G ates had been


previously convicted for felony theft in N orth D akota; and


h. R espondents failed to disclose that investors' m onies w ere used


to pay for R espondent G ate's personal expenses;


33. 

R espondents did not file a copy of their advertising m aterials w ith


the C om m issioner.


34. 

Investors A ndre C arreira, G w en A rm strong, G arland U lrich,


K enneth B utterbaugh, and C herie M oreland have not received the


repaym ent of their investm ents notw ithstanding dem ands to R espondents.


In the M atter of G lenn A . G ates and G ates M otor C orporation
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S ee testim ony of C urt H asegaw a, A ndre C arreira, G w en A rm strong,


K enneth B utterbaugh, G arland U lrich, and C herie M ooreland


III. P R O P O S E D  C O N C LU S IO N S  O F LA W 


P etitioner alleges in the A m ended P relim inary O rder to C ease and D esist filed on


M ay 15, 2009, that R espondents com m itted or engaged in the follow ing violations of


chapter 485 w hen R espondents offered and sold securities to investors:


1. R espondents failed to register said securities in violation of


H R S  § 485-8;


2. R espondents w ere not registered as securities dealers and/or


salespersons in violation of H R S  § 485-14;


3. R espondents em ployed devices, schem es, and/or artifices to


defraud in violation of H R S  § 485-25(a)(1);


4. R espondents m ade untrue statem ents of m aterial facts or om itted


to state m aterial facts necessary in order to m ake the statem ents


m ade, in light of the circum stances under w hich they w ere m ade,


not m isleading, in violation of H R S  § 485-25(a)(2);


5. 

R espondents engaged in acts, practices and/or a course of


business w hich operates or w ould operate as a fraud or deceit


upon a person in violation of H R S  § 485-25(a)(3);


6. R espondents in m aking the aforesaid representations, caused to


be issued, circulated, or published advertising m aterial w hich


contained an untrue statem ent of a m aterial fact or om itted to state


a m aterial fact necessary in order to m ake the statem ents therein


m ade, in the light of the circum stances under w hich they w ere


m ade, not m isleading in violation of H R S  § 485-25(a)(4)


7. R espondents, in m aking the aforesaid representations, caused


to be issued, circulated, or published advertising m aterial w hich


w as not previously filed w ith the O ffice of the C om m issioner nor


exem pted by rule or order from  said filing requirem ent in violation


of H R S  § 485-25(a)(7).
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A . 

B U R D E N  O F P R O O F IS  B Y  A  P R E P O N D E R A N C E  O F TH E  E V ID E N C E 


The standard of proof for adm inistrative hearings is contained in H R S  § 91-10


w hich states in relevant part that "[t]he degree or quantum  of proof shall be a


preponderance of the evidence."


B . 

R E S P O N D E N TS  O FFE R E D  A N D  S O LD  S E C U R ITIE S  TO  IN V E S TO R S 


The definition of security contained in H R S  § 485-1(13) of the A ct clearly includes


the term  "stock" in its definition. A s such, the G M C  stock offered and sold by


R espondents are securities as defined under H R S  § 485-1(13) thereby m aking the


securities transactions engaged in by the R espondents subject to regulation under


the Act.


C . 

S E C U R ITIE S  R E G IS TR A TIO N 


The preponderance of the evidence established that R espondents offered to


sell and sold securities to H aw aii residents and nonresidents from  O ctober 1999 to


D ecem ber 2005. The evidence further established that these securities w ere not


registered w ith the C om m issioner. Therefore, R espondents violated H R S  § 485-8.


D . 

S A LE S P E R S O N  A N D  D E A LE R  R E G IS TR A TIO N 


A  securities dealer and/or salesperson m ust be registered w ith the O ffice of


the C om m issioner or appropriately exem pt from  registration before transacting


securities in H aw aii under H R S  § 485-14. R espondents' active involvem ent in their


solicitation, prom otion, and sale of G M C  stock constitutes the transaction of business


involving securities in H aw aii. In m aking offers and sales of G M C  stock to H aw aii


residents and nonresidents, R espondents acted as securities salespersons or dealers
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w ithin the m eaning of H R S  §§ 485-1(2) and/or (3). A ccording to the evidence, how ever,


R espondents w ere not duly registered securities salespersons or dealers. Thus,


R espondents violated H R S  § 485-14.


E. 

S E C U R ITIE S  FR A U D 


The preponderance of the evidence established that R espondents violated five of


the anti-fraud provisions delineated in H R S  § 485-25(a) 

et seq. H R S  provides in


relevant part :


§ 485-25. Fraudulent and other prohibited practices.


(a) It is unlaw ful for any person, in connection w ith the offer, sale, or


purchase (w hether in a transaction described in section 485-6 or


otherw ise) of any security (w hether or not of a class described in


section 485-4), in the S tate, directly or indirectly:


(1)


To em ploy any device, schem e, or artifice to defraud;


(2)
 To m ake any untrue statem ent of a m aterial fact or om it to


state a m aterial fact necessary in order to m ake the


statem ents m ade, in light of the circum stances under w hich


they are m ade, not m isleading;


(3) To engage in any act, practice, or course of business w hich


operates or w ould operate as a fraud or deceit upon any


person;


(4) To issue, circulate, or publish any advertising m atter that


contains an untrue statem ent of a m aterial fact or om it to


state a m aterial fact necessary in order to m ake the


statem ents therein m ade, in the light of the circum stances


under w hich they are m ade, not m isleading;


(7

) 

To issue, circulate, or publish any advertising m atter unless


a copy thereof has been previously filed w ith the office of the


com m issioner, or unless the com m issioner has by rule or


order exem pted the filing of any advertising m aterial.


The foregoing provisions m irror portions of the fraud provisions of S ection 17(a)


of the Federal S ecurities E xchange A ct of 1933 (hereinafter "the 1933 A ct") and should


In the M atter of G lenn A . G ates and G ates M otor C orporation


P E TITIO N E R 'S  P R O P O S E D  FIN D IN G S  O F FA C T, C O N C LU S IO N S  O F LA W  A N D 


R E C O M M E N D E D  D E C IS IO N 


C ase N os. S E U -2005-010 and S E U -2005-020


Page 11 of 18


This decision has been redacted and reformatted for publication
 purposes and contains all of the original text of the actual decision.



be interpreted, w here sim ilar, in the sam e m anner as federal courts and the S ecurities


and E xchange C om m ission have interpreted S ection 17(a) of the 1933 A ct.


1. S E C U R ITIE S  FR A U D  U N D E R  H R S  § 485-25(a)(1)


H R S  § 485-25(a) states: "It is unlaw ful for any person, in connection w ith


the offer, sale, or purchase (w hether in a transaction described in H R S  § 485-6 or


otherw ise) of any security (w hether or not of a class described in H R S  § 485-4), in the


S tate, directly or indirectly: (1) To em ploy any device, schem e, or artifice to defraud."


The requirem ent for "scienter" in subsection (a)(1) of H R S  § 485-25 m ay be


satisfied by a show ing of a reckless disregard for the truth. It is not necessary to find


that a m isrepresentation or om ission of m aterial fact w as m ade w illfully or m aliciously in


order to conclude that a violation of H R S  § 485-25(a)(1) has occurred. S uch a violation


w ill be sustained if the m isrepresentation or om ission w as m ade recklessly. P roof of


such recklessness m ay be based upon inferences from  circum stantial evidence. See


S ecurities &  E xchange C om m ission v. B urns, 816 F.2d 471 (9

th 

 C ir. 1987).


H ere, the evidence dem onstrates that R espondents' sale of G M C  stock w as the


device, schem e or artifice to defraud investors of their m oney. G ates directly and


indirectly led investors to believe that he w as the inventor of a revolutionary m otor and


that investor funds w ould be used to develop the revolutionary m otor. The m onies,


how ever, w ere never used tow ard the developm ent of the revolutionary m otor. Instead,


G ates used investor funds to pay for his personal expenses w ithout the know ledge of


investors. M oreover, R espondents issued docum ents resem bling bona fide stock


certificates to investors for the obvious purpose of facilitating an air of legitim acy and
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authenticity to R espondents' investm ent schem e. R espondents' actions, in this


regard, signify that R espondents em ployed their schem e to defraud investors w ith


m alicious intent.


Therefore, R espondents had the requisite scienter and should be found to have


violated H R S  § 485-25(a)(1).


2. 

S E C U R ITIE S  FR A U D  U N D E R  H R S  §§ 485-25(a)(2) and (3)


A  violation of H R S  §§ 485-25(a)(2) and (a)(3) occurs w hen there is any untrue


statem ent of a m aterial fact or any om ission to state a m aterial fact. A  fact is


considered m aterial for purposes of H aw aii securities law s "if there is a substantial


likelihood that its disclosure w ould have been considered significant by [a] reasonable


investor." 

See, e.g., Basic Inc. v. Levinson, 

485 U .S . 224, 231, 108 S .C t. 978, 983, 99


L.Ed. 2d 194 (1988). 

S ee also, T.S .C . Industries, Inc. v. N orthw ay, Inc., 

426 U .S . 438


(1976). In 2006, the H aw aii S uprem e C ourt decided 

Trivectra v. U shijim a, 

112 H aw .


90, 144 P .3d 1 (2006). In 

Trivectra, 

the H aw aii S uprem e C ourt reaffirm ed 

H aw aii


M arket C enter 

and additionally held that in an agency enforcem ent action, as in this


case, P etitioner need only prove "scienter" of at least recklessness to establish


violations alleged under H R S  § 485-25(a)(1). H ow ever, scienter is not required to be


pled or proven in order to establish violations under H R S  §§ 485-25(a)(2) and (3).


Id. 

at 104. A s w ith H R S  §§ 17(a)(2) and (a)(3) of the 1933 A ct, scienter is not required


for a violation of H R S  §§ 485-25(a)(2) and (a)(3).


H R S  § 485-25(a) states: "It is unlaw ful for any person, in connection w ith the


offer, sale, or purchase (w hether in a transaction described in H R S  § 485-6 or
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otherw ise) of any security (w hether or not of a class described in H R S  § 485-4), in the


S tate, directly or indirectly"; H R S  § 485-25(a)(2) states: "To m ake any untrue statem ent


of a m aterial fact or om it to state a m aterial fact necessary in order to m ake the


statem ents m ade, in the light of the circum stances under w hich they are m ade, not


m isleading"; H R S  § 485-25(a)(3) states: "To engage in any act, practice, or course of


business that operates or w ould operate as a fraud or deceit upon any person." H ere,


R espondents m ade num erous false statem ents and/or om issions to the H aw aii


investors, including but not lim ited to:


a. R espondents m isrepresented to H aw aii, C anadian,


S ingapore and U .S . m ainland investors that G M C  w as


exem pted from  registration under R egulation D  of the


S ecurities A ct of 1933;


b. R espondents m isrepresented to H aw aii, C anadian,


S ingapore and U .S . m ainland investors that after the first


three years of m anufacturing, R espondents w ould have


produced 57,000 G ates M otors;


c. 

R espondents m isrepresented that they w ould produce


350,000 G ates M otors by A pril 2009;


d. R espondents m isrepresented that m onies invested in stock


certificates of G M C  w ould be used for the developm ent of


the G ates M otors and investors w ould share in future returns


on the G ates M otor through G M C ;
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e. 

R espondents failed to disclose that the G M C  stock sold to


H aw aii, C anadian, S ingapore and U .S . m ainland investors


w ere "securities" that w ere required to be registered w ith the


O ffice of C om m issioner of S ecurities and w ere not registered


or appropriately exem pt from  registration;


f. R espondents failed to disclose that they w ere not registered


in the S tate of H aw aii as a securities dealer, securities


salesperson, investm ent adviser and/or investm ent adviser


representative and w ere not exem pt from  registration;


g. R espondent G ates failed to disclose that on


January 23, 1992, he w as convicted of felony theft in


N orth D akota;


h. R espondents failed to disclose to H aw aii, C anadian,


S ingapore and U .S . m ainland investors that investm ent


m onies w ere to be used to pay am ong other things:


· R espondent G ates' daily personal expenses;


· 

R espondent G ates' purchase of a truck and a Jeep;


· The rental of R espondent G ates' hom e in H auula,


H aw aii;


· 

The utilities and cable bill of R espondent G ates'


hom e;


· R espondent G ates' daughter's personal expenses;
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· 

The rental of R espondent G ates' daughter's hom e;


· 

The purchase of a car for R espondent G ates'


daughter.


The foregoing non-inclusive list of m aterial m isrepresentations and om issions


clearly established that R espondents m ade num erous untrue statem ents of m aterial fact


and om itted to state m aterial facts necessary to m ake statem ents m ade not m isleading,


and also engaged in acts and practices w hich operated as a fraud upon investors, in


violation of H R S  §§ 485-25(a)(2) and (3).


3. 

S E C U R ITIE S  FR A U D  U N D E R  H R S  § 485-25(a)(4)


P ursuant to H R S  § 485-25(a)(4), it is a fraudulent practice in H aw aii to issue,


circulate, or publish any advertising m aterial in connection w ith the offer, sale, or


purchase of any security that contains an untrue statem ent of a m aterial fact or om its to


state a m aterial fact necessary in order to m ake the statem ent therein m ade, in the light


of the circum stances under w hich they are m ade, not m isleading. The evidence


established that R espondents' issued brochures to investors that contained untrue


statem ents of m aterial fact in violation of H R S  § 485-25(a)(4).


4. 

S E C U R ITIE S  FR A U D  U N D E R  H R S  § 485-25(a)(7)


It is a fraudulent practice in H aw aii to issue, circulate, or publish any advertising


m aterial in connection w ith the offer, sale, or purchase of any security unless a copy of


the advertising m aterial is first filed w ith the C om m issioner or exem pted therefrom  under


H R S  § 485-25(a)(7). The evidence established that R espondents issued, circulated,


and/or published printed brochures and a D V D . These m aterials, how ever, w ere not
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previously filed w ith the C om m issioner or exem pted from  said filing in violation of


H R S § 485-25(a)(7).


F. 

A D M IN IS TR A TIV E  P E N A LTY  O F $1,000,000 IS  N O T E X C E S S IV E 


The principles regarding the im position of adm inistrative penalties are set forth in


B lake v. S tate P ersonnel B oard, 25 C al.A pp.3d 541, 553, 102 C al.R ptr. 50 (1972):


It is settled that the propriety of a penalty im posed by an adm inistrative


agency is a m atter resting in the sound discretion of the agency and


that its decision w ill not be disturbed unless there has been an abuse


of discretion. Legal discretion m eans an im partial discretion taking into


account all relevant facts, together w ith legal principles essential to an


inform ed and just decision. The term  'judicial discretion' has been


defined as 'an im partial discretion, guided and controlled in its exercise


by fixed legal principles. It is not a m ental discretion, to be exercised


ex gratia, 

but a legal discretion, to be exercised in conform ity w ith the


spirit of the law  and in a m anner to subserve and not to im pede or


defeat the ends of substantial justice.' The fact that reasonable m inds


m ay differ as to the propriety of the penalty im posed w ill fortify the


conclusion that the adm inistrative body acted w ithin the area of


its discretion.


See also, N ightingale v. S tate P ersonnel B oard, 

7 C al.3d 507, 515, 102 C al.R ptr. 758,


498 P .2d 1006 (1972). A n adm inistrative penalty is excessive only if it is so


"disproportionate to the offense as to shock one's sense of fairness." Schillerstrom  v.


State, 180 A riz. 468, 471, 885 P .2d 156, 159 (1994), 

C ulpepper v. State, 187 Ariz. 431,


438, 930 P .2d 508, 515 (1996).


P ursuant to H R S  § 485-18.7 an adm inistrative penalty of not m ore than $100,000


m ay be assessed for each violation of the A ct.


The C om m issioner has discretion to assess an adm inistrative penalty up to


$100,000 for each violation of the A ct. C learly, the evidence show s that R espondents


induced investors to invest their hard earned dollars in the developm ent of a
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revolutionary m otor. Instead of developing the m otor, R espondent G ates spent the


m onies on his personal expenses. A s stated in P etitioner's opening argum ent,


R espondents com m itted over 2,000 securities violations w hich far exceeds the ten (10)


violations that w ould justify a $1 M illion penalty. A ssum ing arguendo, that a low er


adm inistrative penalty of $10,000 per violation is assessed, a finding that R espondents


com m itted 2,000 of the alleged securities violations w ould still result in the assessm ent


of a $20,000,000 adm inistrative penalty. Therefore, an adm inistrative penalty of


$1,000,000 in this case is not excessive.


P E TITIO N E R 'S  P R O P O S E D  R E C O M M E N D E D  O R D E R 


For the reasons set forth above, the H earing O fficer should recom m end that


the C om m issioner of S ecurities find and conclude that P etitioner established by a


preponderance of the evidence that R espondents, violated H R S  §§ 485-8, 485-14,


485-25(a)(1), (a)(2),(a)(3), (a)(4), and (a)(7) and that the A m ended P relim inary O rder to


C ease and D esist issued by the C om m issioner issued on M ay 15, 2009, and the


sanctions assessed therein against R espondents, be affirm ed in its entirety.


D ated: H onolulu, H aw aii 

JUL 2 1 2010


117,

2


/k r-ice-114N .


R EBEC C A E. Q U IN N 


A ttorney for P etitioner


D epartm ent of C om m erce and C onsum er A ffairs


STATE O F H AW AII
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S TA TE  O F H A W A II


D E P A R TM E N T O F C O M M E R C E  A N D  C O N S U M E R  A FFA IR S 


In the M atter of: 

) C ase N os. S E U -2005-010 and


) 

SEU -2005-020


)


G LE N N  A . G A TE S  A N D  

)


G A TE S  M O TO R  C O R P O R A TIO N , 

) C E R TIFIC A TE  O F S E R V IC E 


)


)


R espondents. 

)


) 

 )


CERTIFICATE O F SERVICE


I hereby certify that a filed copy of the forgoing P E TITO N E R 'S  P R O P O S E D 


FIN D IN G S  O F FA C T, C O N C LU S IO N S  O F LA W  A N D  R E C O M M E N E D  D E C IS IO N  w as


served on the R espondents' attorney, through regular m ail at his last know n address on


JUL 

2 2 2 010


M AR K S. KAW ATA, ESQ .


A ttorney for R espondents


1221 K apiolani B lvd., S uite 808


H onolulu, H aw aii 96814


(-\\ 

Q)10CV:C ':) 

 M O 


D O N N A  M . C U R R IE 


Legal C lerk


D epartm ent of C om m erce and C onsum er A ffairs


State of H aw aii


This decision has been redacted and reformatted for publication
 purposes and contains all of the original text of the actual decision.
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